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Merry Christmas 

Bruce, Dianne, Gayle, Vivia, Joe, Bev, Yoka, Sharon and 
Claire would like to wish you all a very Merry Christmas 
and a safe New Year. 
 
We have enjoyed being of assistance to you during the 
past year and look forward to assisting you again in the 
New Year.  We would like to take the opportunity to thank 
you for your continued support and look forward to another 
year of challenges, prosperity and success. 
 
Over the holiday break our office will be closed from 
5.00 p.m. on Thursday, 23 December 2004 and will 
re-open at 8.30 a.m. on Monday, 17 January 2005. 
 
For urgent attention, you may call the office and leave a 
message.  The messages will be cleared frequently during 
the break. 
 
 
We Are Moving 

 
We advise that from Monday, 20 December 2004 our 
offices will be re-locating to the 4th floor of the ASB Bank 
Building.  Please note, that if you are visiting our offices 
after that date, our allocated client parking will be the parks 
numbered 30, 31 and 32, which are located immediately to 
the right as you enter the main driveway. 

Merry Christmas 
and a happy and safe New Year 

If you have any questions about 
the newsletter items please 
contact us, we’re here to help. 
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Do You Have A Trust?  Is The Administration Being Done Correctly? 

We have recently implemented a Trust 
Administration Service, which will enable us 
to keep your Trust records up to date, and 
inform you when matters need attending to.  
Whether we are acting as your Trustee, your 
Accountant, or both roles, we have a 
professional responsibility to ensure that the 
information is kept accurate and up to date. 
 
If your Trust owns shares, or earns any 
income, we recommend that an annual 
meeting be held.  This is required to review 
the direction of the Trust, the interests of 
the beneficiaries and application of Trust 
funds, to ensure that the funds are being 
managed responsibly and prudently. 

Where a Trust has done nothing but own 
your family home, or where there is 
practically no activity, we would recommend 
that a Minute be adopted resolving to agree 
to allow the beneficiaries to reside in the 
Trust property and continue with the current 
investment. 
 
We will contact you shortly about 
implementing this service for your Trust.  In 
addition, if you have a Trust that we do not 
presently review, we would be happy to offer 
this service to you.  Please contact Bruce or 
Dianne to discuss this. 

 
 
Beware When Changing Trustees 

When a trust has an investment in a 
company, the shares are effectively in the 
trustees’ names, i.e., the trustees are the 
joint legal owners of the shares. When 
there is a change in the trustees of a trust, 
the legal ownership of the shares will 
change to joint ownership by the new 
trustees. This process is not automatic - 
there needs to be a transfer of shares to 
the new trustees.  
 

When trustees change, it is important to 
check that the company’s constitution has 
particular provision for a transfer to the new 
trustees without triggering pre-emptive 
rights. It was exactly this type of situation 
which was highlighted in a recent case, 
Calan Healthcare Properties Limited. There 
was a change of trustees for one of the 
shareholders. A share transfer was duly 
executed, but the directors refused to 
register the transfer on the basis that the 
transfer triggered the other shareholders’ 
pre-emptive rights. The company’s 
constitution obviously did not have a 
provision which provided that transfers to 
trustees did not trigger pre-emptive rights. 
Specific provisions which “bypass” pre-
emptive rights where shares are transferred 

to related persons (including trustees) are 
commonly found in company constitutions.  
 
The trustees in the Calan case argued that 
the pre-emptive rights did not apply to a 
trustee change because there wasno 
change in the beneficial ownership of the 
shares. The Court disagreed – the transfer 
of shares under the constitution was a 
reference to the transfer of legal ownership. 
Therefore, the transfer to the new trustees 
effectively triggered the pre-emptive 
provisions in the constitution. 
 
Therefore, before changing trustees, it is 
important to check the company’s 
constitution in relation to pre-emptive 
provisions. In the majority of cases, the 
companies would be small and closely 
held, where the shares might be held by a 
family trust and a number of family 
members. Or the company might be held 
by the family trusts of two or more business 
partners. Even where the companies are 
closely held, if there are no provisions in 
the constitution to “bypass” pre-emptive 
rights, waivers of pre-emptive rights should 
be signed by the other shareholders. 
Transfers to new trustees can be done with 
impunity if there are provisions allowing the 
pre-emptive rights to be “bypassed”. 
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Income Tax Act 2004 – New and Improved

We have a new Income Tax Act! Is it a 
new and improved Act? Do we have 
more certainty? More clarity? This 
remains to be seen as we come to grips 
with it.  
 
The Income Tax Act 2004 (“2004 Act”) 
is a substantial rewrite of the Income 
tax Act 1994 (“1994 Act”). The 2004 Act 
will take effect from the 2005/06 tax 
year. This 2004 Act applies as early as 
1 October 2004 for taxpayers with early 
balance dates.  The aim of the rewrite 
was to enhance the clarity of the 
existing legislation without making 
significant changes to the law. There 
are, however, some intended policy 
changes in the 2004 Act, and they can 
be found in Schedule 22A. These are 
mainly minor changes or clarification of 
existing rules.  Some intended policy 
changes include: 
 
• Land and Associated Persons – 

generally, the test of association for 
land transactions applies at the time 
the land is acquired (not at 
disposal).  In relation to builders, the 
test will apply at the time the land 
improvements are completed. 
Therefore, where a person is not 
associated with a builder at the time 
of acquisition of property, but later 
becomes associated when 
improvements are carried out, a gain 
realised on the property may be 
subject to tax. Conversely, the 
property will no longer be caught by 
the association rules where the 
person was associated with a builder 
at the time of acquisition but was not 
associated when improvements are 
carried out. 

• Timing of Income Recognition – this 
change will alter the timing of when 
certain income is recognised.  This 
means there will be no need to alter 
any past tax returns where liabilities 
are remitted or cancelled or 

expenditure is recovered, for 
example, from insurance claims.  
The amounts will now be returned in 
the year the liability is remitted or 
cancelled or when the expenditure 
(previously claimed as a deduction) 
is recovered. 

• Motor Vehicle Expenditure – IRD 
mileage rates may now be used to 
calculate the business use of a 
vehicle (up to a maximum of 
5,000km per year for each person).   

• Farm Land Expenditure – this 
change clarifies the timing of 
deductions and prevents potential 
overlaps in relation to some 
farmland deductions and 
amortisation. 

• Livestock Valuation – the rules have 
been amended to ensure that a 
valuation election made for 
partnership livestoc k does not apply 
to a partner’s other interests. 

 
A key issue with the 2004 Act is how 
taxpayers should deal with unintended 
policy changes or uncertainties resulting 
from the rewrite. The IRD has issued an 
exposure draft to deal with uncertainties 
that arise as a consequence of 
unintended policy changes.  The IRD 
has indicated that penalties and interest 
will be remitted where: 
 
• The taxpayer relied on the 1994 Act, 

and the 2004 Act is found to be 
different. 

 
• The taxpayer relied on the 2004 Act 

and the 2004 Act is subsequently 
amended. 

 

Therefore, reliance can be placed on 
either the 1994 Act or 2004 Act, 
provided the interpretation of either Act 
is acceptable. 
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Little Snippets 

No More Time and a Half for Sick Days 

Under the Holidays Act 2003, 
employees who had sick days on a 
public holiday, may have been able to 
claim pay at time and a half. 
Unreasonable? Probably, but that was a 
possible interpretation of the law. To 
remove that unintended possibility, the 
law was amended so that employees 
are now no longer able to make such a 
claim. Sick days will only be paid at 
usual pay rates. 
 

Timeframes for Tax Refunds 

Under current law, taxpayers are able to 
claim refunds up to a period of eight 
years for excess tax paid.  In proposed 
legislation, that timeframe reduces to 
four years except where there has been 
a “clear mistake” or “simple oversight” 
on the taxpayer’s part.  Unfortunately, 
the IRD has not been forthcoming about 
what it considers to be a clear mistake 
or simple oversight – so watch this 
space! 
 

Smoke Free at Last 

No more smoking in the workplace! 
From 10 December 2004, employers 
must not allow employees to smoke in 
the workplace. This will mean that 
employers cannot provide a dedicated 
“smoking room” for employees to smoke 
in.  
 
The exception to this rule is where the 
workplace is, or is part of, a hospital 
care institution, residential disability 
care institution or a rest home, and 
smoking takes place in dedicated 
smoking rooms which are ventilated.  
 

Oral Agreements and GST Implications 

A recent High Court case highlights the 
importance of checking a written formal 
agreement to ensure consistency with a 
prior oral arrangement between parties 
involving a property transaction.  The 
purchaser argued that the parties had 

an enforceable oral agreement for the 
sale and purchase of a farm at a price 
of $1 million plus GST (if any).  The 
vendors were not GST registered and 
the purchasers maintained that they did 
not have to pay more than $1 million for 
the farm property.  However, the 
subsequent written agreement stated 
that the sale price was $1,093,750 
inclusive of GST.  The sale was not 
completed and subsequently cancelled 
by the vendor. 
 
The Court concluded that the parties 
had not reached a prior binding oral 
agreement and that the parties did not 
intend to be bound until a formal written 
agreement was executed.  The initial 
written agreement was for $1 million 
plus GST (if any); however, the vendor’s 
solicitor subsequently amended the 
price to $1,093,750 inclusive of GST. 
The agreement was signed by both 
parties. The Court held that the vendors 
were entitled to retain the forfeited 
deposit of $50,000 paid by the 
purchasers. 
 
 
 
 

 

All information in this newsletter is to the best 
of the authors' knowledge true and accurate.  
No liability is assumed by the authors, or 
publishers, for any losses suffered by any 
person relying directly or indirectly upon this 
newsletter.  It is recommended that clients 
should consult a senior representative of the 
firm before acting upon this information. 


